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In view of the extensive delay in issuance of decisions in the above procecdings, South
Plains Switching, Lid Co {SAW) has requested that [ clanfy its position in 1elation 1o (1) the
feeder line applications, and {2) the petitions foi alternative 1a1l service

SAW 1s opposed to the teeder line applications There 1s no suppott ot the findings in 49
USC § 10907(c) that aic essential for a determination that public convenmience and necessity
pernut involuntary sale ot SAW’s 1aul line  With the exception of a single excusable occasion
tesulung fiom a quickly-1icpaned locomotive bieakdown, there is no evidence that when
1equested Lo provide service, SAW either falled to provide the se1vice or umeasonably delayed in
providing it On the conuary, the 1ecoid contains an explicit wiitten offer by SAW to piovide a
sc.ond daily switch and weekend switching at no extia chaige, that was not accepted by PYCO
Accusations that SAW “retaliated” by withholding seivices that PYCO was never legally entitled
1o 1n the first place 1s a smokescicen to obscwie that PYCO's inability to have shipped in the
volume desired was caused by ils own inadequate plant ttackage, not by inadequate SAW
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seivice The Boaid has never found that rail setvice 1s inadequate based on a single excusable
locomotive faillure  The Boaid’s finding -- that without 1cgaid to the absence of evidence of
actual puot service o1 even a thieat of poor seivice to a shippes, that shipper’s seivice 1s
inadequate 1f 1t “feais™ that it could get poor service in the future 1f it criticized its raul service
providel -- 1s clea ly conuiary to law ¥

SAW 1s opposed to the petitions fo1 alternative 1a1l service From November 23, 2006 to
date, and continuing, alternative 121l setvice has been provided in violation of the explicit
tequiement in 49 U S C § 11102(a) that compensation for the use of SAW’s tacks 1s 1o have
been paid ot adequalcly secured befoie an altemative service provider can begin to use those
nachs No such compensation has been determined, let alone paid or secured, for the use of
SAW’s uacks. SAW's1equest that alternative 1ail service be tetminated on the basis of that
glanng legal defect has been ignored  [n addition 10 that statutory defect, the 1ecoid does not
suppotl a finding that SAW piovided 1nadequate rail service as to any 1dentified naffic that
would wariant altetnative 1ail service

Thete me many additional grounds for SAW’s opposition to feeder line acquisition and
alternative 1l se1vice, but the foregoing alone 1s sufficient fiom a legal standpoint to dictate

denial of the feeder line apphications and teimination of alternative rail seivice

Respectfully submutted,

T € WM e Badud

Thomas F McFailand
Attorney for South Plains Switching, Lid Co
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